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UNITED STATES CIRCUIT COURT OF
APPEALS FOR THE NINTH CIRCUIT.

NATHANIEL K. FRANKLIN,
in his capacity as Treasurer and

Ex-officio Tax Receiver of the

County of Nye in the State of

Nevada; JOHN A. SANDERS,
in his capacity as District At-

torney of the said County of

Nye, and WILLIAM M. \ ^t^ t^U?
GRIMMES, in his capacity as

Auditor of said County of Nye,

AppeUants,

vs.

THE NEVADA - CALIFORNIA
POWER COMPANY, a cor-

poration,

Appellee.

ANSWER TO PETITION FOR REHEARING

I.

Appellants are apparently uncertain with respect

to the theory upon which the decree of the District

Court was affirmed, and they have accordingly set

forth in their petition for rehearing two inconsistent

theories, both erroneous as they say, upon which it

is alleged this court has proceeded in affirming that

decree.

The undisputed and controlling facts in this case

are that in 1914 The Nevada-California Power Com-
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pany was the owner of a system of hydro-electric

power generating plants situate on Bishop Creek,

in Inyo County, in California, and of a transmission

line with its necessary equipment extending from

thence into the State of Nevada, by means of which

it generated electricity in this State and transmitted

and sold the same in the State of Nevada. Approx-

imately eighty-five per cent of this transmission

line was in Nevada and fifteen per cent thereof in

California. Tiie value of the property of the Com-

pany so situate in the State of California was more

than double that of its property in the State of Nc
vada. The Ne\'ada Tax Commission nevertheless,

at its Octobe^' session in Di-l, after estimating the

value of all the Company's properties in bo'.h states

by r-'.^MpAiziag its .-let earnings for that yea?- at ten

per cent apportioned the resulting value as between

the two states upon the basis of the transmission

line mileage therein, as aforesaid, thereby appro-

priating or ascribing to the State of Nevada for pur-

poses of taxation eighty-five per cent of the value

of all the properties of the Company in both states.

As we understand it the District Court, and this

court in affirming the decision and decree of that

court, have proceeded upon the correct theory that

the method of apportionment thus resorted to or

adopted by the Nevada Tax Commission is inappli-

cable in a case of this sort, and that it resulted in
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an attempted assessment of property values situate

in the State of California, and that the assessment

so arrived at was to that extent void.

II.

Standard Oil Co. v. Howe, 257 Fed. 481 is an au-

thority directly in point in support of the proposition

that the taxing authorities of one state cannot law-

fully assess or tax property values situate in another

state, and the mere fact that in that case there was

no apportionment of the values as between the two

states, while in our case the value of the entire

properties in both states was apportioned upon a

fundamentally erroneous theory, will not serve to

distinguish the cases in point of principle.

III.

Appellants say that the action of the Nevada Tax

Commission, in this case, is supported by certain

cases cited on pages 2 and 3 of their petition for

rehearing; but it is respectfully believed that the

appellants are in this respect mistaken.

Some of the cases so cited are authority in sup-

port of the proposition that the entire value of all

of the homogeneous properties of an inter-state rail-

road or telegraph company as ordinarily constituted

may be very properly apportioned, for purposes of

taxation and assessment, upon a mile-unit valuation
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basis as between the states wherein the railroad or

the telegraph line may be found.

The properties of The Nevada-California Power

Company, in question in this case, however, are not

homogeneous, but on the contrary, as we have re^

peatedly shown, they consist of a system of manu-

facturing or electric generating plants of great value,

situate wholly within the State of California, and of

certain transmission and distributing lines of less

than one-half the value of the manufacturing or

generating plants, extending from thence into the

State of Nevada, and it is well settled that in such

cases the mile-unit valuation basis or method of

apportionment as between the states is inapplicable.

The leading case in this respect is Fargo v. Hart,

193 U. S. 490, 499, wherein it is pointed out that:

"It is obvious, however, that this notion of

organic unity may be made a means of unlaw-

fully taxing the privilege, or property outside

the state, under the name of enhanced value or

good will, if it is not closely confined to its true

meaning. So long as it fairly may be assumed

that the different parts of a line are about equal

in value a division of mileage is justifiable. But

it is recognized in the cases that if, for instance,

a railroad company had terminals in one state

equal in value to all the rest of the line through

another, the latter state could not make use of
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the unit} of the road co eqiuiHze the value of

every niiie. That would be i axing property out-

side the state r.nder a pretense."

And other cases to the same effect, as cited and

quoted by the learned Judge of the District Court in

his opinion of June 19, 1916, herein, (Tr. pp. 68-74)

are as follows:

Keokuk Bridge Co. v. People, 161 111., 132, 43

N. E. 691.

Western Union Tel. Co. v. Taggart, 141 Ind.

281, 40 N. E. 1051, 60 L. R. A. 671.

Delaware Tax Case, 18 Wall. 206, 230, 21 L.

Ed. 888.

Louisville, Etc. Co. v. Kentucky, 188 U. S. 385,

23 Sup. Ct. 463, 47 L. Ed. 513.

Delaware, L. etc. R. R. Co. v. Pennsylvania,

198 U. S. 341, 25 Sup. Ct. 669, 49 L. Ed. 1077.

Louisville & N. R. Co. Bosworth, 209 Fed. 280,

429.

Union Refrigerator Transit Co. v. Kentucky,

199 U. S. 194, 202, 26 Sup. Ct. 36, 50 L. Ed.

150, 4 Ann. Cas. 493.

Chicago B. & Q. Ry. Co. v. Babcock, 204 U. S.

585, 27 Sup. Ct. 326, 51 L. Ed. 636.
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Provident Savings Ass'n v. Kentucky, 239 U.

S. 103.

It is respectfully submitted that the appellants

have shown no ground for a rehearing, and that

their application therefor should be denied.

JOHN R. DIXON,
NEWMAN JONES,

5/ Solicitors for Appellee.


